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CARLSON, JUSTICE, FOR THE COURT:
1.  TheSateof Missssppi Military Department (State) and Tompkins, Barron & Heds Architects
(Tompkins) were granted summary judgment dismissngwith prgudiced| damsassarted againg them by
Evan Johnson & Sons Condruction, Inc. (Johnson) under a condruction contract. The State was dso
theregfter granted summary judgment asto its counterdaim for liquidated dameges againg Johnson and its

surety in the amount of $119,150.34, and a find judgment condgstent with the opinion and order was



likewise entered the same day for this amount with pogt-judgment interest & the rate of 8% per annum.
Johnson gpped sthe ruling of the dircuit court diting numerous erors. Finding that the mationsfor summary
judgment dismissng Johnson'sdams were properly granted in favor of the State and Tompkins and thet
the State smation for summary judgment astoitscounterdam or liquidated damages againg Johnsonwas
likewise properly granted, this Court afirmsthe find judgment entered congstent with these opinions by
the Circuit Court of the Firs Judicid Didrict of Hinds Courty.
FACTSAND PROCEEDINGSIN THE TRIAL COURT

2. OnMay 16, 1995, Johnson was awarded a contract to build the STARC Armory fadility which
was owned by the State through the Mississippi Nationd Guard. Tompkinswas selected asthe architect.
Independent Roofing, Inc. (Independent Roofing) was Johnson's roofing subcontractor. A portion of the
project required Johnson to congruct a curved barrd vault roof. Prior to the bids being submitted,
prospective bidders raised severd questions concerning how thisroof wasto be congtructed. In response
to these questions, Tompkins prepared Addendum No. 1 which consgted of seven drawingsdarifying the
design of the curved portion of the barrd vault roof.

18.  Johnson completed dl portions of the project except the congtruction of the curved portion of the
roof, which was to be performed by Independent Roofing. As condruction of the curved portion of the
roof was begun, Independent Roofing informed Johnson that the condtruction as spedified in the plansand
in Addendum No. 1 would not achieve the results sought by the State. Johnson natified the State of
Independent Roofing's discovery; however, the State and Tompkins indructed Independent Roofing to
indall theroof as gedified inthedesign. Notwithstanding thisdear directivefrom the State and Tompkins

to condruct the roaf in compliance with the origind plans and Addendum No. 1, Johnson atempted to
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place the roof over agructure of corrugated "'S' deck which did not incorporate the use of bent or rolled
"Z' purlins. As Independent Roofing was condructing the lagt layer of the roof, the Sate rgected the
project sating it did not produce the gppearance the State desired.

4.  After work was ceased, two cure notices were sent to Johnson directing the company to proceed
withtheprgject. After an deven-monthimpasse, Johnson findly presented this dispute for hearing before
aContract Dispute Review committeeon April 30, 1997. Thecommitteefound thet Johnson had deviated
fromthe design and specificationswithout written authorization. Thereview committeedso recommended
that Johnson replace the exiding roof with one condructed in accordance with the design and
goedifications. OnMay 6, 1997, after areview of the committeg'srecommendationsthe Adjutant Generd
directed Johnson to complete the roof.

.  Asof the scheduled completion date of May 8, 1997, the roof had not been completed by
Johnson, and the contract wasthen terminated by the State. The contract waslater rebid, and theroof was
eventudly completed on October 6, 1998, by Mandd's of Gulfport. However, it was not built according
to the origind design and pedifications due to the fact thet in order to save time, the State and Tompkins
modified the design subgtituting bent pipefor the"Z" purlins

6.  OnNovember 21, 1997, Johnson filed acomplaint againg the State and Tompkinsin the Circuit
Court of the Firgt Judicid Didtrict of Hinds County. This five-count complaint charged (1) breach of
contract by the State due to the State's dleged failure to submit plans and spedifications which would
produce the desired reault; (2) breach of implied warranty by the State; (3) negligence by Tompkins, (4)
wrongful termination and breach of contract by the State; and, (5) breach of contract by the State dueto

the Sate' s dleged falure to make timdy payments under the contract. The State filed a counterdam
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againg Johnson for liquidated damages and cogts paid to complete the project. On December 15, 1999,

Tompkins, joined by the State, filed a motion for summary judgment to dismiss Johnson's action with
pregudice. A hearingwashdd on May 15, 2000, and the dircuit judge took the motion under advisament

for subsequent ruling. On September 18, 2000, the circuit judge entered his 14-page Memorandum
Opinion and Order on Mations for Summeary Judgment in which he found, inter dia, that Johnson had no

goad judtification for nonHperformance, and thus, summeary judgment was granted againgt Johnsonand in

favor of the Stateand Tompkins. Inthissameopinion and order, the drcuit judge dismissad with prgjudice
dl dams assated by Johnson agang the State and Tompkins, and adso kept vidble the Sae's
counterdaim for liquideted dameges againgt Johnson.

7.  OnMay 14, 2001, the Satefiled amoation for summeary judgment on itscounterdam for liquideted
damages. After ahearing hdd on July 16, 2001, thetrid court took the mation under advisement and on
Augug 27, 2001, entered its 7-page Opinion and Order on State s Clam for Liquidated Damages. Inits
opinion and order, the trid court granted the State€' s motion for summeary judgment and found that a
judgment for the State and againgt Johnson and its surety in theamount of $119,150.34 should be entered.

On the same day, the trid court entered itsfind judgment consisent with the opinion.

8.  On September 13, 2001, Johnson attempted to supplement the record with numerous afidavits

and depogtion transoripts What amounted to Johnson's second attempt to supplement the record (see

1Of sgnificant impoart isthe fact thet likewisg, four days prior to the summeary judgment hearing of
Uy 16, 2001, Johnsonfiled anatice of filing with attached affidavitsand depositions (consuming 191 pages
of the record) in an effort to defeat the State smotion for summary judgment. Inaseparate order entered
on August 27, 2001, the same day asthe entry of the opinion and find judgment, the dircuit judge granted
the State’ s motion to drike thisevidentiary materid, finding inits order that the meterids conagted “ather
of mattersprevioudy submitted and dready conddered by the Court and rgjected, or of new affidavitsthat
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footnote 1) wasmet by ajoint mation from the Stateand Tompkins That motion wasfiled with thisCourt,
and on July 30, 2002, asngle judtice order was entered on behdf of the Court thereby gtriking from the
record some 1,160 pages (pages 906 - 2065). Johnson timey gppeded and raises the following issues
before this Court:

1. Whether the trid court ered in granting defendant's mation for partid summary
judgment as to whether defendants wrongfully terminated the condtruction contract and
whether Evan Johnson was ertitled to a time extenson, dday damages and extra work
costs.

2. Whether the trid court erred in granting defendant's subsequent mation for summeary
judgment as to whether the sate waas entitled to recover from Evan Johnson liquidated
damages and the cogts to complete the contract.

3. Whether the trid court ered in finding as a matter of law that Evan Johnson was in
materid breach of its contract 0 as to judtify defendant's termination of the contract for
Oefaullt.

4. Whether the trid court ared in finding as a matter of law that the plans ad
goedifications issued by defendantswere not defective and thet the gate did not breachiits
implied warranty that the plans, when followed, would produce the desired reult.

5. Whether the trid court erred in finding no disputed issue of materid fact on the above
issues, and in rgecting and ignoring the affidavit of Evan Johnson's architecturd expert
witness, Lynton B. Cooper.

6. Whether thetrid court erred in finding thet there was no disputed issue of meterid fact
asto the reasonableness of the completion costsincurred by the Sate after termination of
Evan Johnson's contract, even if the default termination hed been proper.

7. Whether thetrid court erred in finding that there was no disputed issue of meterid fact
asto the dates entitlement to assessliquidated damages againg Evan Johnson, evenif the
default termination had been proper.

could have been submitted on the same issue of fault prior to the May 15, 2000, hearing on summary
judgment, but werenat.” Thetrid court baseditsactionin driking thisevidentiary meterid onMiss R. Civ.
P. 56(c)-(d) and our decisonsin Jonesv. James Reeves Contractors, Inc., 701 So.2d 774, 786
(Miss. 1997); and, Richardson v. APAC-Miss,, Inc., 631 So.2d 143, 146 (Miss. 1994). The trid
court likewise acknowledged in its sgparate opinion and order thet it had by separate order struck this
evidentiary materid and not congdered these documents in rendering its decison. By this Court’s order
entered on July 30, 2002, the gopdlees mation to Srike these pages (688-878) from the gopd | ate record
was passed for congderation with the merits of this goped and by order entered on February 27, 2004,
this Court granted the motion to dtrike



8. Whether thetrid court erred in finding summary judgment was gppropriate as to both
Oefendants, or @ther of them.

19.  Inadditiontotheseissues, Tompkinssubmit thefallowingissuesfor congderationwhichweredso
adopted by the State:

9. Whether summary judgment is gopropriatdy granted againg a contractor who daims
impossihility of performance where the record reflects objective evidence that another
contractor has successfully complied with the chalenged design and/or spedification, and
completed the chdlenged congtruction.

10. Whether a government contractor may defest summary judgment based on
unavalahility of materid swhen objective evidence produced in the court bel ow establishes
the avalaility of those materids

11. Whether a government contractor may defest summary judgment in a case dleging
negligent design without showing that the challenged plans were, in fadt, atempted and
followed.

12. Whether the trid court properly granted summary judgment where the objective
evidence showed Evan Johnson & Sonscould nat produceevidencein support of essentid
dements of the their case on negligent design and/or wrongful termination.

110. For ske of darity, the issues identified by Johnson, Tompkins, and the State have been
consolidated into two issues for purpases of this opinion.
DISCUSS ON

f11. This Court employs a de novo Sandard in reviewing atrid court's grant of summary judgment.
Short v. Columbus Rubber & Gasket Co., 535 S0.2d 61, 65 (Miss 1988). Summary judgment may
only be granted where there are no genuine issues of materid fact such that themoving party isentitled to
judgment as amatter of lav. M.R.C.P. 56(c). Thetrid court must carefully review dl evidentiary matters
in the light most favorable to the non-moving party. Brown v. Credit Ctr., Inc., 444 So. 2d 358, 362
(Miss. 1983). If inthisview, themoving party isentitled to judgment asametter of law, summeary judgment

should be granted. | d.



l. WHETHER THE TRIAL COURT ERRED IN GRANTING THE
STATE'SAND TOMPKINS,BARRON & FIELDSSMOTION FOR
PARTIAL SUMMARY JUDGMENT ASTOWHETHERTHESTATE
WRONGFULLY TERMINATED THE CONSTRUCTION
CONTRACT.
A. Genuine Issue of Material Fact
112.  Johnson argues there were dear isues of fact created by discovery produced by Johnson which
were ignored and rgected by thetrid court. Johnson argues because the tria court tried issues of fact on
a Rule 56 mation, the grant of summary judgment should be reversed and remanded for a trid on the
merits
113.  Thecrux of Johnson'sargument lieswith the afidavit of Lynton B. Cooper. Johnson contendsthis
dfidavit isdl that isnecessary to cresteagenuineissue of materid fact astothedamsof negligenceagaing
Tompkins and as to the daims of breach of warranty and contract againg the State. Johnson daims
Cooper's dfidavit spedificaly outlines the inadeguacies of the design and the reasons the design falls to
comply with the sandard of care which should be exercised by areasonably prudent architect.
14.  Johnson dso argues that there are numerous other documents and testimony, aside from the
affidavit of Cooper, which creste agenuineissue of materid fact. Johnson daims Tompkins hed difficulty
interpreting its own design sSxteen months after Johnson had begun building the armory referenced by
correspondence between Tompkins and Berridge Manufacturing Company. Johnson argues the roof
inddled by the replacement contractor was not built according to the origind plans and spedifications.

Johnsonaso arguesthe full scdlemodd wasinadequiate becausethe modd only attempted to recregie the

firg two sections, not dl eight sections.



115. The Satearguesthetrid court correctly gpplied Rule 56 gandardsin granting summeary judgment
in favor of the State and Tompkins regarding Johnson's aleged wrongful termination. The State contends
Johnson did not demondrate any genuine issue of maerid fact. The Sate argues Johnson offered only
conclusory assertions which thetria court correctly rejected.

116.  Inreviewing Cooper'saffidavit, thetrid court determined it to be" condusory in nature, and without
subgtantia support for the condusonsbeing drawvn.” Thetrid court found thet the planswere followed by
the replacement contractors and the contractorswho built thefull sclemodd of aportion of theroof. The
trid court further found thet there were no genuineissues of materia fact remaining for trid and, therefore,
granted summary judgment in favor of the State and Tompkins

917.  ThisCourt has continuoudy held:

Summary judgments should be granted with greet caution. Smithv. Sander s, 485 So.2d
1051, 1054 (Miss. 1986); Brown, 444 So.2d a 363. The Comment to Rule 56 provides
thet "the court cannat try issues of fact on aRule 56 mation; it may only determinewhether
there are issues to be tried." Brown, 444 So.2d a 362. When there is doubt as to
whether agenuineissue of materid fact exigs the non-moving party should be given the
benefit of that doubt, and the motion should be denied. 1 d.

In soite of thisrequirement of caution in granting summary judgmert, this Court has held
thet the non-moving party must be diligent in opposing the mation for summary judgmentt.
Smith v. H.C. Bailey Companies, 477 So.2d 224, 233 (Miss. 1985); Bourn v.
Tomlinson Interest, Inc., 456 So.2d 747, 749 (Miss. 1984). Moreover, in order for
summary judgment to beingppropriate, theremust be genuineissuesof material fact; the
exigence of a hundred contested issues of fact will not thwart summary judgment where
none of themismaterid. Shawv. Burchfield, 481 S0.2d 247, 252 (Miss. 1985). A fact
isueismaeid if it tendsto resolve any of theissues properly raised by the parties. Pear |
River County Bd. of Sup'rsv. South East Collections Agency, Inc., 459 So.2d
783 (Miss. 1984).



...In Galloway et al. v. The Travelers Insurance Co. et al, 515 So. 2d 678
(Miss. 1987), this Court quoted with gpprova the fallowing language from the Cel otex
Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548 (1986), decison:
In our view, the plain language of Rule 56(c) mandates the entry of
summary judgment, after adequiate time for discovery and upon mation,
agand a party who fals to make a showing sufficient to esablish the
exigence of an dement essantid to that party’s case, and on which that
party will bear the burden of proof &t trid. Insuch astuation, there can be
"no genuineissue asto any materid fact," snceacompletefalureof proof
concerning an essantid dement of the non-moving party’s case necessaxily
rendersdl other factsimmeaterid.
Galloway, at 683.

Grishamv. John Q. Long V.F.W. Post, No. 4057, Inc., 519 So0.2d 413, 415-16 (Miss. 1988).

118. We agree with the trid court that the Cooper affidavit was conclusory and did not present a
meterid issue of genuine fact. In his Memorandum Opinion and Order, the drcuit judge Sated:
In particular, Cooper Sates in condusory fashion that the plans and spedifications were
defective, undear and/or ambiguous The Court hasreviewed the proof regarding theplans
and spedificationsinthe origind form andin there-bid form, and findsthat there canbeno
legitimete digpute thet the plans and spedifications could be followed, and were followed

in connection with the actud roof condruction completed by Mandd's Inc. and
condruction of the full scdlemodd of theroof portion which hasbeen demondrated tothe

Court through photogrgphs

119.  The drcuit judge was presented with numerous documents by dl parties to this action, and he
determined there was no competent or probative proof submitted by Johnson to  rebut the evidence
presented by the Stateand Tompkins Johnson'sargument thet thetrid court improperly tried issuesof fact
on aRule 56 mation iswithout merit.

B. Negligence and Defective Design



120.  Although the trid court, Tompkins and the State rdlied heavily on Johnson's fallure to prove
impossihility of performance, Johnson arguesthat thisdam isnat onefor imposshility of performance, but
for negligence and defective design. Instead Johnson contends the plans and spedificationsfor the curved
portion of the barrd vaulted roof were defective and ambiguous, therefore, it argues that the termination
of Johnson's contrect for fallure to complete the roof was wrongful and a breech of contract. Johnson
dans theissueof defectiveand ambiguous plansand spedificationsisagenuineissue of materid fact which
should be submitted to ajury.

21.  Tompkins argues Johnson repeatedly daimed it was impossible to condruct the roof using the
Tompkins design. However, neither Johnson, nor its subcontractor, ever made any atempt to congtruct
the roof according to the plans and specifications This led to Johnson's dismissal from the contract.

122. Tompkinsarguesthat inorder for Johnson to recover from Tompkinsbased on defective plansand
spedifications, Johnson mugt establish thet it attempted to build the sructure in compliance with the plans
and spedifications provided and that the impossibility of congtruction and compliance with plans and
specifications provided was impassible not only to Johnson, but to any ather who would attempt to build
the sructure in accordance with the plans and spedifications. Tompkins argues Johnson falled to meet dl
of these essentid dements; therefore, the grant of summary judgment as to wrongful termination was
proper.

123. The Sae adopts the argument of Tompkins regarding defective design. The Satedso arguesthe
replacement contractor was successfully able to accomplish the architect's design with a bent pipe
subditutedin place of the"Z" purlins. The State daims Johnson missed the scheduled completion dete after

never dtempting to condruct the roof as desgned. The Sate dso argues rolled "Z" purlins were
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commeddly avalablefrom ametdsfabricator in Cdiforniaeven though Johnson damed such anitemdid
not exis. The State dso contends John Liggett of American Metd Works in Brandon was dble to
sucoessfully congruct afull scde modd of Tompkinss design of the roof using the ralled "Z* purlins as
cdled for in the design.

24. Asafinding of fact, thetrid court determined that, athough Johnson daimed it wasimpossbleto
congtruct the compound curved portion of the roof, the plans and pedifications were not impossble with
which to comply. Thetrid court dated the full scdlemodd of aportion of the roof used rolled *Z" purlins
which Johnson daimed did not exist.

125.  Under badcaubgtantivelaw regarding contracts, severd factorshavebeen consderedineva uating
adam of commerdd impassihility. Two of those factors ares (1) whether any other contractor was adle
to comply with the pedifications see Foster Wheeler Corp. v. United States, 206 Ct. Cl. 533, 546-
47, 513 F.2d 588, 595 (1975), and (2) the extent of the contractor's effortsin meeting the specifications
see Oak Adec, I nc. v. United States, 24 Cl. Ct. 502, 504 (1991); Whittaker, Power Servs. Div.,
79-1B.CA. (CCH) 113,805 (A.SB.C.A.1979). Thecontractor must provethat theindustry asawhole

found the spedificationsimpossble. | d. See al so Jennie-O Foods, I nc. v. United States, 217 Ct.Cl.
314, 580 F.2d 400, 410 (1978); Foster Wheeler, 513 F.2d at 595.

[Clase law does support a requirement that the contractor demondrate that the
gpedifications were, from an objective point, incapable of performance. Natus Corp. v.
United States, 178 Ct.Cl. 1, 10, 371 F.2d 450, 456 (1967); ESB, Inc., 81-1 B.CA.
(CCH) 115,012 (A.S.B.C.A.1981). However, itisplan thet thisandyssevolved asan
addition to an underlying demonstration of subjective impossibility (the
contractor itself cannot do the work). The contractor must also show that no
one el se could perform. See Restatement (Second) of Contracts § 261 cmt. e
(1981). Hence, the courts use an objective standard to prevent an

11



incompetent or negligent contractor fromrecovering by simply alleging that
it (subjectively) could not perform the work. As stated by the board in ASC
Sys. Corp., 78-1 B.C.A. (CCH) 1 13,119 (A.SB.C.A.1978): "[ p] erformance
impossi bility must be established on an objectivebasis, not subjectively. That
IS, the contractor may not rely solely upon his own inability to accomplish
the specified task; he must also negate the possibility of performance by
others...." ASCSys., 78-1B.C.A. at 64, 134. The objective standard isthusnot
intended to be a "sword" for plaintiffs alleging impossibility, but rather a
"shield" to be used by defendants to deflect such charges by a contractor
whose own inability was the cause of non-performance. The standard does
not operate as Oak Adec contends to insulate the contractor from inquiry
into its management of the contracts.

Any guestion that acontractor must demondrate its own effort to perform was ansvered
by the Court of Clamsin Jennie-O Foods. There, the court stated:

The [commerdd impracticability] doctrine may be utilized only when the
promisor has exhaugted dl its dternatives, when in fact it is determined
that dl means of parformance are commearddly sensdess There can be
litle sympethy for contractors who seek refuge behind the labd of
commerda sensdesness (impracticability) without proof thet they have
mede an effort to obtain parformance in an dternaive fashion.
Jennie-OFoods, 217 Ct. Cl. a 328, 580 F.2d a 409 (citation omitted). It isthusdear
that the subjective experience of the contractor isafactor that must be consdered when
determining whether a contract is commerddly impossble
Oak Adec, 24 Cl. Ct. a 505-06 (emphadgsin origind).
726. Johnsonfaled in hisburden of proving impasshility not only on asubjective beas but dso onan
objective bass. The roof was successtully rebid and built substituting pipe for theralled "Z" purlins Also,
afull scdemodd of aportion of theroof was congructed usng rolled "Z" purlinsascdled for intheoriging
plans and gpedifications. Although Johnson damed materidswere not avallableto meat the spedifications
because aralled "Z" purlin did not exig, thetria court was presented with evidence of compound curved

"Z" purlinswhich were obtained by American Meds of Brandon and successtully usad in the full scale
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modd of aportion of theroof. Because Johnson failed to proveany other contractor was unableto comply
with the origind design and spedifications and because Johnson faled to attempt to condruct the roof
accordingtotheoriging design and spedifications, thisCourt finds Johnson'sdam for defectivedesign must
fal.
127.  Although Johnsondaimsitisnat arguing impossibility but issuing for negligent design and wrongful
termination, we agree with the trid court, Tompkins and the Sate that impossibility of performanceisthe
true dam. Johnson sated materids were unavailable and the plans and specifications were defective;
therefore, it was impossible to congtruct the roof as depicted in Addendum No. 1. However, Johnson
mede no effort to condruct the structure as shown in the plans but ingteed atempted to placearoof over
the sructurethat did not incorporateZ" purlins, and therefore, did not achieve astisfactory result. Itwas
a0 determined that ametd supplier in Cdifornia could supply bent or ralled "Z" purlins. The roof was
sucoessully rebid and completed with modificationsduetotime condraints. A full scdemodd of aportion
of theroof was d 30 successully completed using the origind plansand Addendum No. 1. ThisCourt finds
summay judgment was proper because Johnson was ungble to meat dl the dements of its daim of
Oefective design.
. WHETHER THE TRIAL COURT ERRED IN GRANTING THE
STATE'SSUBSEQUENT MOTION FOR SUMMARY JUDGMENT
ASTO WHETHER THE STATE WASENTITLED TO RECOVER
FROM EVAN JOHNSON LIQUIDATED DAMAGES AND THE
COSTSTO COMPLETE THE CONTRACT.
128.  Johnsondamsthegrant of summary judgment in favor of the State regarding the counterdaim for

liquidated damages was improper. Johnson argues because the State's terminetion of the contract was
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wrongful, this daim must dso fail. Johnson dso dams there are fact issues as to the reasonable codt to
complete the contract which would aso meke summary judgment ingppropricte.

129. TheSaeaguestheaward of liquidated damegesis Spedificdly authorized by the expressterms
of the contract. Paragrgph 5 of the government congtruction contract between the parties explicitly and
expressy providesfor the terminationand award of contractud liquidated damages againg the contractor
for such dday-defaullt:

S. TERMINATION FOR DEFAULT-DAMAGES OR DELAY-TIME
EXTENSONS

a If the contractor refuses or fails to prosecute the work, or any
separable part thereof, with such diligence as will insure its completion
within the time gpedified in this contract, or any extenson theredf, or falls
to complete said work within such time, the State may, by written notice
to the contractor, terminate hisright to proceed with thework or such part
of thework asto which there hasbeen ddlay. In such event the State may
take over the work and prosecutethe sameto completion, by contract or
otherwise, and the contractor and his sureties shdll be ligble to the State
for..liquidated damages for dday, as fixed in the pedficaions or
accompanying papers, until such reasonable time as may be required for
thefind completion of the work....

Paragraph 108 of the contract between the partiesexpresdy setsthe contractud rate of liquidated dameages
for delay. It provides

108. LIQUIDATED DAMAGES-In case of falure on the part of the
contractor to complete the work within the time fixed in the contract or
any extensons thereof, the contractor shall pay to the State as liquidated
damages, pursuant to the Clause of thiscontract entitled TERMINATION
FORDEFAULT-DAMAGESORDELAY-TIME EXTENSIONS the
sumof $ 231.81 for each day of ddlay.

(emphagsin origindl).
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130. Thetrid court found thet the completion date for Johnson was May 8, 1997, and the replacement
contractor successfully completed the roof on October 6, 1998. At the contractudly specified rate of
$231.81 per day, the 514 days of dday equals $119,150.34 in liquidated dameages
131 Johnson cites only one case as authority for its argument that the trid court incorrectly granted
summay judgment asto theamount of damages Miss. Transp. Comm'n v. SCI, Inc., 717 So. 2d 332
(Miss. 1998). However, SCI iscompletdy disinguishablefromthiscase SCI did nat invalve aspeafic
contractud provison satting out liquidated dameages for each day of dday asdid the State's contract with
Johnson. SCI dso did not involve uncontroverted facts asto the scheduled completion date and the actud
day of completion.
132.  Johnsonnever contested the method of calculation of liquidated damages. Through the documents
submitted in regponseto the Satesmation for summary judgment, Johnson only sought torditigetethetrid
court'spreviousorder dismissing itscomplant againg the State and Tompkinsfor negligenceand defective
design.
133.  The contract is clear as to the per-day amount of liquidated damages. Johnson provided no
genune issue of materid fact to rebut the Statés evidence. Therefore, we find that the trid court's grant
of summary judgment in favor of the State as to liquidated damages was proper.

CONCLUSION
134. Thetrid court did not er in granting summary judgment in favor of the State and Tompkinsasto
Johnson'sdaims of negligence and defective design. Thetrid court dso did not e in granting summary
judgmert in favor of the State asto its daim of liquidated damages againgt Johnson.  Johnson was uneble

to demondrate any genuine issue of materid fact and was dso unabdleto meet dl the dementsof itsdam
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of defectivedesign. Therefore, we dfirm the trid court’s grant of summary judgment infavor of Stateand
Tompkins and itsfind judgment entered consistent therewith, which aso induded an award of dameges
agang Johnson and in favor of the State in the amount of $119,150.34 plus podt-judgment & the rate of
8% per annum urttil paid.
135. AFFIRMED.

PITTMAN, CJ., SMITH, PJ., EASLEY AND DICKINSON, JJ., CONCUR.
GRAVES, J., CONCURS IN RESULT ONLY. COBB, J., DISSENTS WITHOUT

SEPARATE WRITTEN OPINION. WALLER, PJ.,, AND DIAZ, J., NOT
PARTICIPATING.

16



